


TABLE OF CONTENTS

INTRODUCTION. &+ v o o' 4 o o o o o o
1. ECONOMIC NEED. + + &+ & & .« + .
II. FIRST ATTEMPTS . +» + o« o .+ .

III.  CONSTITUTIONAL DIFFICULTIES. .
IV.  THE FERGUSON ACT . . . . . .

V. TENNESSEE ENABLING LEGISLATION
VI. KENTUCKY ENABLING LEGISLATION,
VII. GEORGIA LEGISLATION. . . . . .
VIII. THE TRUSTEES, THE INITIAL VIEW
IX. BUILDING THE ROAD. . . . . . .
X. THE RAILWAY UNDER LEASE. . . .
XI. BOND FINANCING OF THE RAILROAD
XII. INCOME FROM THE ROAD ., . . . .

FOOTNOTES . . . ¢ a L] . . - . . . » .

11
16
20
26
30
34
39
48
59
63



COURT OF COMMON PLEAS

BUTLER COUNTY, OHIO

TRUSTEES OQF THE CINCINNATI :
SOUTHERN RAILWAY Case No. Cv-77-050373

Plaintiff
- PLAINTIFF'S MEMORANDUM
vsS. ON THE HISTORY OF THE
H CINCINNATI SQUTHERN
THE CITY OF CINCINNATI, et al. RATILWAY
Defendants
INTRODUCTION

The purpose of this memorandum is to recite the history of
the Cincinnati Southern Railway based upon careful examination of
great volumes of materials from the files of the Trustees of the
Cincinnati Southern Railway. Thefe should be no controversy about
the contents of this memorandum and it is intended to be a basic
refgrende throughout the litigation.

In order to avoid the expense of proving what the Trustees
believe to be historical fact, this memorandum is beiné submitted
to the Defendants in the form of a request for admissions under Rule
36 of the Ohio Rules of Civil Procedure. _in.the event that there
are any portions of the history which either Defendanf disputes and
it becomes necessary to prove those disputed elements of the history,

this will shift the expense from the Trustees to the Defendant who



chooses to challenge what the Trustees bhelieve to be an accurate

historv of the railroad.

I. ECONOMIC NEED

The Queen City, Gateway to the West, was indeed an accurate
description for Cincinnati in the eérly and mid 1800's, By mid-
century, Cincinnati was the largest city west of the Alleghenies and
the fourth largest city in the country.l It grew from a population
of 9,642 in 1820 to 161,044 in 1860.2 The thriving metropolis had
an extensive commercial interest in slaughtering, meat packing, and
steamboat construction. Her strategic location and the reliance on
river~oriented steamboat transportation gave Cincinnati strong early
ties to western and southern markets.

The advent of steam locomotion4 and rail transportation and
the somewhat later beginnings of ﬁhe Civil War conspired to strip
her of her status as the populatioﬁ center and marketplace of the
West.5 The following population table for the four largest cities of
what was then the West shows Cincinnati's predominance early in the

century, and the reversal that took place in the midst of the Civil

War.

1820 1830 1840 1850 1860 1870
CINCINNATI 9,642 24,831 46,338 115,345 161,044 216,239
CHICAGO -—- 70 4,470 29,463 112,172 298,977
ST. LOUIS - 5,862 16,469 77,860 160,773 310,864

6
LOUISVILLE 4,012 10,341 21,210 43,194 68,033 100,753



Steamboat transportation rapidly lost favor to rail transporta-

+ion In 1848, there had been 319 steamboats from New Orleans to
Cincinnati, and by 1870 only seventy-six.7 In the twenty years from
1855 to 1875, Cincinnati's own choice-of method of transportation
shifted drastically from river to rail. The value of goods trans-
ported into and out of Cincinnati. by raii grew phenomenally, while

river-transported goods stagnated and then dropped.

1855 1865 1875
RIVER $20,700,000 $ 77,400,000 $ 43,800,000
RAIL 18,000,000 116,200,000 157,500,000

With the reliance on river transportation and the flow of the
rivers themselves giving Cincinnati its early ties with the South,

"The 'Queen City of the West,' as she chose to call

herself, was, in fact, a southern city in most respects.

Although situated on the north bank of the Ohio. River,

she was very intimately connected with the South. Her

trade was almost wholly down the Ohio with that section,

with which she strove to keep on good terms both politi-

cally and commercially."

While the Civil War brought some new war-related industry and
commerce, in all other respects, "one of the first effects of the
war was to completely stagnate the city commercially and industrially.
Her southern markets slipped almost overnight." '

By the end of the war, rail domination of transportation was
determined, and the ready availability of the water transportation

was insufficient to return Cincinnati's antebellum ties to southern

markets. Without adequate rail ties to the South, Cincinnati was



put in an extremely poor financial position. In modern terms, she

sufferad from a severe balance of trade deficit, as the table below

shows.

Year | Imports ' Exgorﬁs
1865 ' $307,000,000 $193,000,000
1866 362,000,000 201,000,000
1867 335,000,000 192,b00,006

© 1868 280,000,000 144,000,000
1869 283,000,000 163,000,000
1870 312,000,000 193,000,000ll

Just as for many years there had been pressure in Cincinnati
for a southern railway connection, the same economic forces were at
work in the South to establish a northern connection.

"When Eli Whitney invented the cotton gin he made possible
the future development of the South along:'its peculiar
lines. Within a few decades, the people had turned their
interest and energy almost wholly to the raising of cot-
ton, largely neglecting the necessary food products. A
great agricultural region was here producing much less
food than it consumed.

"Just the opposite conditions prevailed in the Ohio Valley
and to the north and west., Around 1825 this region.was
growing corn for sale at twelve cents a bushel and wheat
selling for relatively little more. The elements were
present in this situation for the growth of traffic lines.
The South soon saw the possibilities. She could now
devote her energies solely to cotton culture and continue
as long as she could maintain her commercial connections
with the Northwest."l2

Railroads worked to the disadvantage of the South as well as

of Cincinnati. Ffor the most part the lines ran east and west, thus



establishing corridors of trade between the Northwest and East,

13
rather than from the Northwest to the South, It was the strong

desire to overcome this problem that led to the keen interest
rthroughout the South in the success of what became Cincinnati's at-
tempt to construct the Cincinnati Southern Railway. That Knoxville,
Nashville, and Chattanooga all sent representatives to Cincinnati
within a week after the passage of the Ohio enabling act to urge
that their cities be selected as the line's southern terminus was
ample evidence of this'concern.l4

Interest in a rail connection was equally intense in the area
between the North and the South, Kentucky. As Louisville became a
rail center ahead of Cincinnati, with connections to Nashville and
othér southern destinations, the transportation needs of eastern
Kentucky weré ignored. Because of the circuitous and lengthy routes
to;market, most farm stock raisers of eastern Kentucky lost numerous
head of cattle and hogs before the animals could ever reach the
market,

The stock produced in eastern Kentucky was needed in the South.
When the outcome of the Kentucky enabling legislation was in doubt,
H. N. Snyder, of Tennessee, spoke "in behalf of the people of
Tenhessee, of Alabama and of G'eorgia,"15 in support of the bill
before the Kentucky General Assembly. He pointed out that "the

people of the cotton states are also nonproduders of stock. They

are compelled to go beyond their borders to procure a supply.”



Commercially, where there were large coal fields in eastern

= Kentucky, they were little used because of the inadequate transpor-

tation facilities. Most Kentuckians were thus forced to pay for
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more expensive c¢oal to transport it through Louisville.

As Snyder argued in his speech to the Kentucky legislators:

"And who can impugn their judgment or their loyalty to
their State when they only seek to make accessible and
productive the coal, the iron, and other natural resour-
ces of their own State, and not be forever dependent upon
the products and the wealth of another, and forever adding
that strength and prosperity to others which can be so

" easily made their own. Kentucky, with coal fields more
extensive than those from which England is supplied, still
brings this article from beyond her borders. Kentucky,
with iron deposits more rich than those which enable
England to send her manufactured articles over the world,
still depends upon others 5or'four fifths of the iron
products which she uses.”

IX. PFIRST ATTEMPTS

The economic interrelationship between Cincinnati and the South
had for years made it desirable to establish a rail connection
between the two. Numerous attempts, none successful,‘were made to
establish such a tie. |

As early as 1835, five years'after the feasibility of steam
locomotion had been demonstrated, a public meeting was. held within
Cincinnati for the purpose of éonsidering the subject of railway
transportation between Cincinnati and the cities of the South

Atlantic. In 1836, Cincinnati sent a delegation to the Great



- Southwestern Raillroad Convention conceived by John C. Calhoun.

That convention was held in furtherance of the construction of the

Cincinnati, Louisville and Charleston Railway, approved early that
same year by the Kentucky legislature. While the project showed 1
promise, it was assigned to an early grave by the financial crash of
1837.19 Over the next fifteen years, several unsuccessful attempts
were made to encourage railrbad companies organized to provide
direct access to the South.

In 1859, there was an attempt made to raise from private
entrepreneurs a $1,000,000 cash bonus that would be awarded to the
Cincinnati, Lexington and East Tennessee Railroad in exchange for
its establishing a connection through to Knoxville, Tennessee.
Before anything concrete could be done in this direction, the Civil
War intervened and this project too was abandoned.

.The Civil War itself came close to giving Cincinnati its
gsouthern railway connection. Serious consideration was given to
the establishment_of a military railroad to the South, President:
Lincoln urging its construction. Under the direction of General
Burnside, surveys were actually made and there was even‘séme prepa-
ration of grades. Other war~related events overshadowed the impor-
tance of the military route, and this project too was abandoned.21

In 1866, a final private attempt to construct the southern
connection was made. This too proved unsuccessful before any work

22
was actually undertaken.



ITI. CONSTITUTIONAL DIFFICULTIES

In the years prior to mid-century, it was standard practice
for governmental bodies to issue bonds and turn over capital to
private corporations in exéhange for private corporations under-
taking large public works projects.23 This method of financing was
used to build canals, railroads, turnpike roads, and many other
intérnal improvements. The Little Miami Railroad, the Cincinnati
area's first railroad, and the Cincinnati, Hamilton and Dayton
Railway were both built in part using this method of municipal
assistance to private corporations.24

Not only in Chio, but throughout what was then the West, there
was a great rush toward development of these types of projects. Un-
fortunately, there also was a great abuse of power of cities, towns,
and even townships to become stockholders in private corporations.
These abuses lead to a number of fiscal disasters. As a result,
financial ruin stared the citizens of many municipalities in the
face.

It was to prevent cities and other local governments from sub-
scribing to such wild schemes that a specific clause was inserted
in the Ohio Constitution in 1851.26 This clause read:

"The general assembly shall never authorize any county,

city, town or township, by vote of its citizens, or

otherwise, to hecome an owner in any joint stock company,

corporation, or association whatever; or to raise money

for, or loan its credit to, or in aid of any such com-
pany, corporation or association."27



It was generally felt that this constitutional provision
_ geverely hampered Cincinnati's ability to effect the construction
of a southern railway.28 Some consideration and effort was put
forth in the direction of attempting to remove the objectionable
provision of the Constitution. In fact, in 1869 an amendment making
it possible for cities to subscribe to railroads was introduced in
the Ohio legislature, where there was so little support for it, it
failed. Many Cincinnatians felt thét even 1f the amendment had
been endorsed by the legislature, the process that would be required
for voter approval would take too long to he useful.29
There was a second problem with the Coﬁstitution of 1851 that
the promotors of the southern railway had to face. Up until this
time, the state legislature had retained control of local govern-
ment and the legislature itself was regquired to approve every
charter and every amendment to that charter. As Ohio grew, more
and more localities sought incorporation and more and more of the
legislature's time was taken up with special acts referring to indi-
vidual localities. This was described as:
"One of the serious problems which faced the delegates
at the convention was that of freeing the legislature of
the state of the onerous task of enacting special laws.
Part of this problem was that of the incorporation of
cities and towns and the continual amendment of these
c@arters toBEeet the needs of an expanding urban
gituation.”

Article XIIL of the Constitution of 1851, entitled "Corpora~

tions," attempts to deal with this problem in two provisions.



Section 1 of Article XIII, styled “Cor@orate Powers," states, "The

1 assembly shall pass no special act conferring corporate

10

powers."3l Section 6 of the same Article, entitled "Organization

of Cities," states:

"The general assembly shall provide for the organization
of cities, and incorporated villages, by general laws,
and restrict their power of taxation, assessment, borrow-
ing money, contracting debts and loaning their credit, so
as to prevent the abuse of such power." 2

Additionally, Article II, Section 26, provides that:

"Al1l laws, of a general nature, shall have a uniform
operation throughout the state; nor, shall any act, except
as relates to public schools, be passed, to take effect
~upon the approval of any other authority than the general
assembly, excegt, as otherwise provided in this
constitution."33

The problem for the backers of the southern railway connection
posed by the constitutional prohibitions against special acts was
that they could not simply go to the legislature seeking a special
grant of power to the City of Cincinnati to construct the rail line
An act authorizing specifically the City of Cincinnati to build a
railroad would be in clear violation of the Constitution.

"Because of the prohibition against special legislation
contained in Article XIIIL, section 1 of the Constitution
it was impossible to enact laws for each city by name.
The subterfuge of dividing the cities into classes was
resorted to instead. By 1880, when the Commissioners

to revise and consolidate the statutes reported to the
general assembly and later adopted the results of their
labors as the revised statutes of Ohio, the classifica-
tion of municipal corporations was as follows:

“tMunicipal corporations are divided into cities,
villages and hamlets; cities are divided into two
classes, first and second; cities of the first class are
divided into three grades, first, second, and third;
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cities of the second class are divided into four grades,
first, second, third, and fourth; cities of the second
class which hereafter become cities of the first class

shall constitute the fourth grade of the later class; in

villages which hereafter become cities shall belong to

the fourth grade of the second class.'"35

The effect of this procedure was that the five largest cities
of the state, Cincinnati, Cleveland, Toledo, Columbus, and Dayton,

36

were each in a class by themselves, The legislation authorizing
the construction of the Cincinnati Southern Railway was a somewhat

earlier forerunner of such detailed special legislation hy

clasgification.

IV. THE FERGUSON ACT

When it appeared that all other methods of obtaining a southern
‘railway connection for Cincinnati were doomed to failure, Mr. E. A.
Ferguson came forward with what is variously described as an "aston-
ishing proposition,“37 "a municipal enterprise embracing elements

of the greatest importance in American technological as well as
urban history,“38 "an unprecedented move in American municipél

39 40
activitiesg," and "the remarkable proposition.” Ferguson, a

: ' 41
former Cincinnati City Solicitor and State Senator, proposed that
the City.of Cincinnati itself should build and own a southern rail-
way. Ferguson believed that while the state Constitution prohibited

a local government from owning stock in a privaté corporation that

was attempting to build a rail line, that provision did not prevent
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the City from constfucting and owning the railway entirely on its

own.

Ferguson's own words, detailing the germination of this idea,
are recorded and preserved in a number of forms. On each occasion
reciting the beginnings of this concept, Ferguson tells of a |
meeting in New York City involving several Cincinnati merchants and
himself. He recounts that the meeting got around to a discussion
of Cincinnati's need for a southern railroad. |

"The remark was made that, under the Constitution of the
State of Ohio, the City of Cincinnati could do nothing,
that we were bound hand and foot and entirely powerless.
T said: ‘Centlemen, this is a mistake. The city of
Cincinnati has as much power to do for her public inte-
rest as she ever had. The only difference is she cannot
go into partnership with anybody to pursue her objects.
You know she owns the water works, which formerly bhelonged
to a private company; you know she paid $3 million to buy
the gas works, which belonged to a private company; and
vet, although she can own the gas works and the water
works and operate them, she cannot own a dollar in stock
in any private company. That is all there is of it. The
constitutional provision is against the city going into
partnership, against her becoming a stockholder, but as
to whether she may find it necessary to do for our public
weal, she has as much power under the present democratic
constitution - for it was so called - as she ever had.'

I went on to say that when I got home I believed I would
draw up a little bill to show the gentlemen what could

be done."4

The November 25, 1868 edition of the Cincinnati Daily Enquirer

indicates that Ferguson did just that. The newspaper contains an
editorial endorsing in detail the bill that was, according to the'
article, “"designed to secure the completion of the long-proposed

railroad connection between this city and the South."
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In early 1869, the Ferguscon bill was introduced into the Ohio
General Assembly. Accompanying the bill was a memorial presemted
by a committee from the City Council, the Chamber of Commerce, and
the Board of Trade, asking that the hill be passed.44 On April 28,
1869, the Senate passed the Ferguson Bill, and on May 4, 1869 the
bill was enacted into law.45

Formally titled "An Act Relating to Cities of the First Class
Having a Population Exceeding 150,000 Inhébitants," the Ferguson
Act 1s relatively short, containing only eleven sections. ‘The act
permits cities with a population exceeding 150,000 inhabitants (at
the time of the adoption of this act, Cincinnati was the only city
in the state to fall into this classification), to borrow monies
and issue bonds (up to $10,000,000) in order to construct a line of
railway. The act provided that before this can be done the City |
Council of the city must pass a resolution declaring such a railway
to be "essential to the interests of such city," and that one of
the termini of the line must he the city establishing the railrocad.
The railway specified in the resolution must be approved at an
election of the qualified electors of the city, before any funds.
dan Se borrowed or bonds issued for the railroad.

Section 2 of the act authorizes the "Superior Court of said
city, or, if there be no Superior Court, then in the Court of Common
Pleas of the county in which the city is situate,” to appoint five

trustees for the railroad.



Section 3 authorizes the trustees and their successors to

I—the funds—obtainedthrough borrowing and bonds, touse such

funds to construct a railrcad, and grants the trustees the power

to make contracts and to acquire and hold real and personal property
"ejther in this state or in any other state into which said line of
railway may extend.”

Section 4 of the act details the organization of the board of
trustees and the selection of the board president.

Section 5 grants the trustees the power to take security from
their officers, agents or contractors and specifies that the trus-
tees shall be responsible "only for their own acts.,"

Section 6 authorizes the city solicitor to bring action in the
appointing court, for the removal of a trustee who has "failed in
the faithful performance of his trust;“ The section also authorizes
a bondholder or a taxpayer of the municipality to file such an
action on his own behalf in cases where the solicitor fails to do
so and provides for compensation for the legal fees incurred in
bringing such an action.

Section 7 authorizes the use of appropriation to obtain land

necessary to a construction of a line of rail, provided it is done
in accordance with the existing law of compensation.

Section 8 authorizes the trustees to acquire existing rail
lines which can be incorporated into the right-of-wayv desired

between the two selected termini for the railway.



— ¢ions of jt-are constructed-and for leasing the entire line upon

A
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Section 9 provides for the lease of the right-of-way as por-

completion of construction.

Section 10 authorizes the City Council to provide funds to the
railroad trustees for the expense of the election required under
the law. Section 7 states, "This act shall take effect upon its
passage."

On June 4, 1869, Cincinnati City Council, following the require-
ments of the enabling legisiation, and reciting the powers conférred
in the legislation, adopted a resolution declaring it "essential to
the interests of the said city of Cincinpati that a line of railway,
+o be named the Cincinnati Southern Railway, should he provided
between said city of Cincinnati and the city of Chattanooga."47
On June 26, 1869, the election mandated in the act was held.

15,435 votes were cést "for providing said line of railway" and but
1,500 aqainst.48 On June 30, 1869, the Superior Court of Cincinnati
appointed the first board of Trustees. The Court named Edward A.
Ferguson, Richard M. Bishop, Miles Greenwood, William Hooper, and
Philip Heidelbach.49 The board subsequently selected Mr. Miles
Greenwood as the first president.

Some controversy surrounded the appointment of the first
Trustees because none of those appointed had any practical exper-
ience in railroad construction.

"The theory of selection, insofar as theory operated,

was that the variety of duties devolving upon the trust, -
including the passage of complex legislation and the
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negotiation of large bond issues, -~ made it impossible
to appoint a hody composed exclusively of skilled engi-
neers; that, on the other hand, the influence of but a

singte person—ofthis—kind-upen—unskilled associates
would be predominant and ultimate to an undesirable

degree., Accordingly, men of sterling integrity and

large public spirit, enjoying unlimited public confi-
dence, rather than experts in railroad construction,

were selected for the execution of the work."30

V. TENNESSEE ENABLING LEGISLATION

For the reasons previously discussed, Tennessee was known to
be strongly in support of establishing a railway with Cincinnati.51
Evidence of the Tennessee support was manifested by the fact that
three Tennessee cities, Nashville, Knoxville, and Chattanooga, all
had sent delegations to Cincinnati, lobbying for their cities to
be selected as the southern terminus for the Cincinnati Southern
Railway.52 With the expectation of strong suport within the
Tennessee legislature, and because Tennessee's legislature met
prior to Kentucky's, Ferguson and the other Trustees submitted
enabling legislation along with a resolution urging its passage
first in Tennessee.53

Surprisingly, the legislation initially encounteréd rough
going in Tennessee. This was evidently because jealous representa-
tives of those cities that were not selected as the southern

terminus decided to take revenge on Chattancoga. The bill was

initially referred to the House Judiciary Committee. The Chairman
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of the Judiciary Committee, a resident of Knoxville, had been a

strong supporter of the Cincinnati Southern Railway hefore

Chattanooga was selected as the southern terminus. His allegiance
noﬁ switched, and he obtained an unfavorable committee report on
the bill.54 The argument used was that such a grant of power,tc“
the City of Cincinnati was unwarranted by the state Constitution,
and that the rights of the State of Tennessee were not properly
safeguarded in this measure.55 Representatives of the City of
Louisville, as they were to do in the Kentucky legislature, vehe-
mently opposed the grant of power to the City of Cincinnati before
the Tennessee legislature.56

A committee of Trustees of the Cincinnati Southern Railway
remained in Nashville throughout the consideration of the measure.
Eventually, their explanations of the bill's provisions and the out-
lining of local advantages resulted in the measure's being approved

57
by the Tennessee legislature. = It was enacted into law January 20,

1870.58

The act authorized the board of Trustees to enter, survey, and
acquire by gift, purchase, or condemnation, land or portions of
constructed railways, in such amount as might be necessary for the
construction and maintenance of the railway. Counties and towns
along fhe route weré empowered, upon a majority vote of the quali-
fied electors, to donate land or monies in aid of the construction

of the railway, to an amount not exceeding five percent of the

taxable property. The Trustees of the railroad were reguired to



locate the road within two years after the passage of the act and

to complete it within five. The governor of the state might extend

this ;ater period to ten years. The maximum transportation charges
were fixed at $.35 per hundred pounds and $.10 per cubic foot for
freight, and $.5 per mile for passengers. Discrimination was for-
bidden against the citizens of Tennessee, and the legislature
reserved the right to enforce these provisions by all necessary
legislation. Bondholders were secured by a statutory mortgage on
'the road and its income, and failure to comply withrany terms of
the grant involved its forfeiture. The act also stated, "that the
rights, privileges, and immunities granted by this act, shall éon-
tinue for and during the period of 99 years, and no longer."59
Further, the act established the gauge of the railway to be five
feet and required that the Cincinnati Southern Raiiway Trustees
establiéh an office in the c¢ity of Chattanooga and maintain an
agent upon whom process could be served against the Trustees within
Tennessee,

The act pays curious and unique attention to the Trustees of
the Cincinnati Southern Railway, and incorporates by direct refe-
rence the Ohio enabling legislation under which the Trustees weré
appointed. Three times in the first three paragraphs of the
Tennessee act, direct reference is made to the five Trustees, and
they‘ére recited by name.

"Whereas, it is represented to this general assembly that

Miles Greenwood, Richard M. Bishop, William Hooper, Philip
Heidelbach and Edward A. Ferguson, of the city of



19

Cincinati, in the state of Ohio, were appointed, under
and by virtue of an act of the general assembly of the
state of Ohég, passed on the fourth day of May in the

vear 1869,"°V
begins the act. It is as if the legislature desired to make it
absolutely clear to whom it was granting the power authorized in-

-the act. To this end, the act specifically defines the Trustees
as "the trustees for the time being, appointed under the act of the
General Assembly of the State of Ohio, and so ihclude sailid board of
61

trustees and their successors.™

Following the passage of the ect, the City of Chattanooga, in
accordance with the power authorized under the act, appropriated
$100,000 to assist in paying for portions of the Cincinnati

62

Southern Railway within Chattanocoga.

The railroad Trustees formally accepted the Tennessee enabling
act via a resolution adopted at their meeting on November 1, 1870.
The resolved clause of the resolution reads:

"Resolved: By the Board of Trustees of the Cincinnati

Southern Railway that the said Act of the General Assembly

of the State of Tennessee, with all the restrictions and

provisions thereof be and the same is hereby accepted,

and that the Trustees, now present, sign a copy of the

foregoing preamble and resolution, as a written acceptance

thereof to be attested by the Secretary of the Board who

shall file the Same with the Secretary of State of the

State of Tennessee, as the acceptance of the Trustees of

said Act."63

The memorial seeking adoption of the legislation, the legisla-
tion, and then the very formal acceptance provide a basis for consi-
dering the relationship of the Trustees to the State of Tennessee a

contractual one.
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On December 15, 1870, the Tennessee legislature passed an act

extending for three years the time granted for the commencement of
the construction of railroads previously authorized by‘the state of
Tennessee legislature.64 On February 21, 1885, the Tennessee legis-
lature enacted a law permitting each rallrocad within the state to
adopt the gauge or gauges their respective authorities may choose,
and permitted those authorities to alter the gauges at their
pleasure.65 (On May 30, 1886, the gauge of the Cincinnati Southern
Railway was changed to 4' 8-1/2".)

Finally, on April 2, 1929, a Tennessee law went into effect
making the franchise and powers granted under the 1870 act

66
perpetual.

VI. KENTUCKY ENABLING LEGISLATION

On January 7, 1870,67 while action was still pending in the
Tennessee legislature, a similar bill was introduced in the General
Assembly of Kentucky and referred to ﬁhe Joint Committee on Rail-
roads.68 Due to the strong sectional rivalry between Louisvillg and
Cincinnati, stiff opposition was expected in the Kentucky legisla-~
ture.é9 That expectation was fully net.

Mr. Ferguson himself, the author of the bill that was intro-

duced, attended the session, as did Mr. R. M. Bishop, another

Trustee. The Trustees had authorized the sum of $20,000 to be used



70
in the Kentucky lobbying effort. Part of that money was used to
71

S

employ the Hom John €v Breckenridgeasa lobbyistfor—the railread——
Serious consideration of the legislation began on January 25, 1870,

when Mr. Breckenridge testified before the Joint Committee on Rail-

: 72
roads of the General Assembly of Kentucky. The following night,

Mr. Isaac Caldwell, of Louisville, testified in opposition tq'the
legislation.

Objection to the Cincinnati Southern Railway came particularly
fr&m Louisville representatives, who argued that the bill was uncon-
stitutional in that it was an evasion of the Ohio constitutional
prohibition againét a city's subscribing to private corporate
efforts to construct railroads, and they queétioned the propriety
of granting the powers called for under this legislation to a

. . 74 . . . .
foreign city. As one observer noted, in The Cincinnati Commercial,

July 1, 1869,
“The rival routes, private and public interests, the
jealousies of state pride, state rights, party politics
(whether used rightly or wrongfully, I do not say), would
all conspire to prevent the granting of an independent
charter.," - :
In spite of the efforts of Breckenridge and 'the Trustees, the
pill was defeated in both the Kentucky Senate and House in March of -
75 “
1870.
A second attempt to secure the Kentucky enabling legislation
began with the reintroduction of Ferguson's bill on January 4, 1871.

This time around, supporters of the measure won a close victory in
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the Kentucky House but were again defeated in the Kentucky
76

Senate.

With each defeat, the resolve of the residents of central and
eastern Kentucky grew, These were the people who would be most
benefited by the rail line, and strongly supported its passage.

Colorful language of the Cynthiana Democrat, quoted in the

Cincinnati Commercial of February 18, 1970, seems to sum up the

reaction of central and eastern Kentucky.

"The country traversed is willing and more than willing,
but here comes in the mean envy of a second rate city
that happens to be on our side of the river, to oppose
it, like a dog in the manger .... So far as this part
of the state is concerned, Louisville might be removed
from the map tomorrow without the disturbance of trade
to the amount of a dollar, and without ... the loss of
much good will .... Cincinnati is worth six of her in
importance, in enterprise, in liberality, and in every-
thing that goes to make up a city worth trading with and
to be proud of. Cincinnati has as many Kentuckians, and
friends of Kentuckians, among her people as has
Louisville, the little snob."

‘Snyder, arguing before the Kentucky General Assembly, had
demonstrated the economic Interests at stake:

"T+ is estimated, that in a single county of Kentucky
there is lost, annually, on the wheat and pork crop
alone, more than fifty thousand dollars, in consequence
of the want of the market which this railroad enterprise
would give. This state of things is true of many coun-
ties in your State, and of many counties in the State of
Tennessee. Besides enriching the people annually, in
this manner, it is regarded as a low estimate that this
railway would add, directly and indirectly, more than
thirty millions of dollars to the taxable property of
your state."77

In response to the situation, meetings were held throughout

central and eastern Kentucky to urge and organize for the passage
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of the railroad enabling statute. A third attempt was made in

1872, and at the urging of the residents of central and eastern
Kentucky was treated as a "Kentucky fight."79 The Cincinnati
Trustees did ngt make their presence felt in Frgnkfort on this
occasion, but allowed the citizens of Kentucky to carry the effort
themselves.r The strategy succeeded, and the bill was enacted on

80
February 13, 1872,

(
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In most respects, the Kentucky act was identical to that of

Tennessee, Howevér, the continued hostility of some sections df‘
Kentucky made itself felt in the final version of the bill as adop-
ted., Three very negative provisions were contained in the legisla-
tion. First, the Trustees were charged with paying an exhorbitant
head tax of $.50 per person on every passenger crossing through the
Commonwealth of Kentucky, and $.25 for each passenger traveling 100
miles within the state of Kentucky. Second, the Xentucky legisla-
ture attempted to dictate a portion of the route by specifying that
the line must conneét Cincinnati ana Chattanooga by way of Sparta,
Tennessee and Nicholasville, Kentucky. Third, the Kentucky act
required that each line surveyed must be reported to the citizens
of Cincinnati, who would he permitted to vote for the route they

82
preferred, and the Trustees would be bound by that decision.

_ 83
These provisions were repealed by early 1873.

"It is interesting to note the treatment given under the
Kentucky act to the concept of trustees. It is in all respects

gimilar to the'way the Tennessee legislature handled it. The word
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trustees has the same definition in the Kentucky statute as in the
— Tennessee statute,and—three times—in the first two-paragraphs of —

the act, the five trustees are individually named and included.

.

Snyder's appeal for the legislation had forcefully demonstrated
to the Kentucky legislators the inflexibility of the procedurxes the
board of Trustees would follow and be governed by. They were told
that the board would not, in fact could not, he changed.

"The trustees who are asking the passage of this railway
bill are not seeking to serve personal ends, nor to pur-
sue an obstinate course. They have certain authority
delegated to them to act in a certain way. This dele-
gated authority cannot be varied, and there is no
opportunity to change it. All these trustees ask, is,
that you grant them the privilege of expending the fund
created, and of carrying forward the great enterprise
proposed, in accordance with the authority delegated to
them; being unable to proceed in a different manner

than is therein provided."84

It is also interesting to look at the memorial of the hoard of
Trustees to the General Assembly of Kentucky urging the adoption of
the Ferguson bill. The document, signed by all five of the rail-
road frustees, states in part,

"Inasmuch as the powers vested in your memorialists can-
not be exercised, nor the proposed line of railway con-
structed within Kentucky, without the consent of the
General Assembly thereof, they respectfully ask your
honorable hodies to pass an act enabling them to carry
into effect the purpose for which they were appointed
upon such conditions and with such guards as in the
opinion of your honorable bodies will be consistent
wilth the honor of the commonwealth and promote the
interests of its people, and thus contribute to the
formation of a highway which will unite two large
portions of our common country - now separated by a
mountain barrier - in free, social, and commercial
intercourse."85 (Emphasis added.}




The Trustees recognized the grant of power to them was to be
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subject to conditions laid out by the Kentucky legislature. Inclu-
ded in these conditions, by way of incorporation by-reference, is
the Ohio act 6f May 4, 1869.

The railroad Trustees acted to accept the Kentucky enabling
legislation by resolution at their meeting of March 12, 1873, The
effective clause of the resolution was similar to the one approved
to accept the Tennessee legislation two and a half years earlier.

"Resolved - By the Board of Trustees of the Cincinnati

Southern Railway, that the Said Acts of the General

Assembly of the Commonwealth of Kentucky, as amended,

with all the restrictions and provisions thereof, be and

the Same are hereby accepted, and that the Trustees now

present, sign a copy of the foregoing preamble and reso-

lution, as a written acceptance thereof, to be attested

by the Secretary of the Board, who shall file the Same

with the Secretary of State, of the State of Kentucky as

the acceptance of the Trustees of Said Act.

The board went on to specifically "deputize" Mr. Gunn, their
chief engineer, to "carry the acceptance of the Trustees of the
Kentuéky'Acts, to Frankfort, and to take receipt of same from the

87
Secretary of State.”

As with the Tennessee legislation, the provisions of the act
and acceptance and the formalities attended to take on all the
trappings of a contract. Both parties are benefitted, Kentucky
economically, and the Trustees by the powers granted them (consi-
deration). The legislation serves as an offer and the Trustees'
action of March 12, 1873 as an acceptance.

In addition to the acts repealing the noxious provisions of

the enabling legislation, Kentucky has adopted several measures
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supplementing the original bill. On May 15, 1886, Kentucky autho-

88
rized the gauge of the railroad to be changed, and on March 20,

1930 the grant of power to the Trustees was effectively made

89
perpetual.

VIL. GEORGIA LEGISLATION

By 1879, the railroad right-of-way was located from Cincinnati
to Boyce's Station, about five miles north of Chattanooga. It was
at this point that the Cincinnati Southern Railway met the Western &
Atlantic Railroad. It was found convenient by the Cincinnati
Southern Railway Co. (the lessee) to establish a temporary lease
arrangemen£ with the Western & Atlantic Railrocad Co. for the use of
their rails from Boyce's Station into Cha'ltta.nooga.90

The Trustees of the Cincinnati Southern Railway determined
that a more permanent arrangement was necessary, and at the
Trustees' meeting of June 28, 1879, they instructed "the attorney
and agent for Tennessee to procure a right-of-way from Boyce's
Station to McCallie Street in Chattanooga.“9l The Western &
Atlantic Railroad Co. was owned by the state of Georgia, just as
the Cincinnati Southern was owned by the City of Cincinnati.

Acting under his instructions, the attorney and agent for

Tennessee reported to the hoard of Trustees at their September 13,

1879 meeting that "the state legislature of Georgia would doubtless



grant trustees the right to build embankments on the right-of-way

of the Western & Atlantic Railroad between Boyce's Station and
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Chattanooqa."92 At still a later meeting, on October 4, 1879, the
attorney and agent for Tennessee reported that "the Georgia legisla
ture would, in his opinion, pass within a few days and that the.
governor will promptly sign, the bill granting the trustees the

right to build a railway between Chattanooga and Boyce's Station,

93
on the right-of-way of the Western & Atlantic Railroad."

On October 8, 1879, the Georgia legislature approved "an act

granting right-of-way to the Cincinnati Southern Railway, where its
94
route adjoins that of the Western & Atlantic Railroad." The pre-

amble of the statute stated:

"That whereas the City of Cincinnati has nearly completed
the Cincinnati Southern Railway, a trunk line which will
be of great benefit to the state of Georgia, forming a
most important feeder, practically, an extension of the
Western & Atlantic Railroad, which is the property of

the state, in giving to our commerce the advantage of a
direct and admirable connection with the railway system
of the North and West."95

The act went on to recite the advantages that would accrue to
both the State of Georgia and both railroads because of the con-
struction of two sets of tracks on the same right-of-way. Its

operative language was:

"There is hereby granted to the trustees of the
Cincinnati Southern Rallway, for the use of said rail-
¥oad, the use of that portion of the right-of-way of
the Western & Atlantic Railroad between Boyce's Station,
Tennessee, and the Chattancoga, Tennessee terminus."96
(Emphasis added.)
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Operating under this grant, the Trustees proceeded to construct

a line of railroad to its Chattanooga terminus. On October 11,

1881, the work on this section of the railrocad was completed and
that completed the construction of the entire line from Cincinnati
to Chattanooga.97 |

This arrangement, providing for the use of the right—-of-way,
worked conveniently for some time.

By the early 1900's, however, Georgia apparently became dis-
satisfied with the arrangement. On August 21, 1916, the Georgia
state legislature approved an act attempting to repeal the grant of
1879.98 The railroad trustees quickly prepared and served on the.
Western & Atlantic Railrocad Commission, -the State of Georgia, and
the Governor of Georgia, a "declaration of title," refusing to
recognize the attempted repeal.99 As the Trustees were preparing
to go into a Tennessee state couft to uphdld their.right to continue
the use of the right-of-way, Georgia brought an original action in
the United States Supreme Court.100

State of Georgilia v. Trustees of Cincinnati Southern Railway,

et al., 39 Sup.Ct. 14 (1918}, was argued on November 7, 1918. The

Cincinnati Enquirer reported that:

"The case was submitted to the Supreme Court on Thursday
and its decision is awaited with interest. The hearing
excited much comment, in that it was an action by a
state, the owner of a railroad - the only state in the
union that is such - against the only municipality inlOl
the world which owns a railroad, a unigque situation."

A special committee of the Trustees that was comprised of W. T.

Porter, John W. Peck, and Henry T. Hunt, prepared a brief for the



Trustees, in cooperation with the Cincinnati, New Orleans & Texas

Co. Their hrief arqgued t 79 legislation was a

permanent, irrevocable grant for the use of a portion of the right-

102
of-way.

It should be noted in passing that the brief of the defendénts
outlined for the Court é history of the Cincinnati Southern Railway,
and contained the following observations on the nature of the
Tqustees:

"The Board of Trustees of the Cincinnati Southern Railway
ig an agency of the State of Chio and not of the City of
Cincinnati, although its creation is ‘for the attainment
of Cincinnati's object and interest as decided upon by
itself, in providing this railway.' (Thoms v. Greenwood,
7 Am.Law Record, following p. 768.) All the powers of
the bhoard of trustees were conferred upon it by the State
of Ohio, and the State required them to he appointed and
qualified by and hefore a court of that State. The
object in having a board of trustees and in having it
appointed by the court was to secure 'permanence of the
agency and to avoid changeability such as the mutations
of elections and opposing and conflicting opinions would
bring about, to the inevitable injury and possibly total
failure of the enterprise.' The Board of Trustees,

while holding the legal title to the propexty, are never-
theless to employ it primarily for their beneficiary,

the City of Cincinnati, and secondly for the holders of
the bonds which they have negotiated, and for the lessees
of the railway when it shall have been put under lease.
These interests have the right to have this board of
trustees permanently maintained in order to preserve the
interests which the board has in charge."lU3  (Emphasis
added.)

The brief points out that thexe was a rnutuality of the benefit
accruing to both parties, and that there was strong consideration
104"
for the grant by the State of Georgia.

The opinion, delivered by Mr. Justice Holmes, observed that



"The Ohio statute under which the Cincinnati Southern
Railway was constructed hy the City of Cincinnati pro-
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vided for a board of trustees to be appointed and kept

filled by the superior court of the city, to have control

of the funds raised by the city, and to acquire and hold

all the necessary real and personal property and fran-

chises either in Ohio or in any other state into which

the line of railroad should extend."105
Therefore, Holmes found that the railroad trustees were the proper
party to receive the grant.

From the language of the grant of 1879, the Court concluded
that it was a perpetual grant and one that could not now be revoked
by the State of Georgia. Further, the Court found that this was a
“cdnveyance in aid of a public purpose from which great benefits
are expected, and therefore not a gratuitous grant that would bhe

106
prohibited under the Constitution of Georgia."

VIII, THE TRUSTEES, THE INITIAL VIEW

A fair amount of attention has been paid to the concept of the
Cincinnati Southern Railway board of Trustees in the literature
detailiné the beginnings and history of the railroad. Ohio's new
House Bill 69 attempting to change the appointment of railrcad
Trustees is not the first attack to have bheen made on the bhoard of
Trustees.

On June 30, 1869, Judge Storer, speaking for the Superior

Court of Cincinnati, announced the five Trustees:



"We have endeavored to select men who, from their posi-
tion in the community and from their known integrity,
energy and capacity for business, may be safely confided
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in and who will perform the obligations of thelr impor-
tant office intelligently and uprightly, and for the
benefit of the city and not for themselves."107
John Breckenridge, testifying before the Joint Committee on -
Railroads of the General Assembly of Kentucky, described the
appointment of the first Trustees as follows:
"After that vote was taken, in pursuance of the act, the
case was certified to the judge of the Superior Court of
Cincinnati, Judge Storer, or rather the three judges
" presided over by Judge Storer - perhaps one of the most
eminent jurists and judges in the West - and the gentle-
men named were appointed. The names of the gentlemen
appointed as Trustees by the Superior Court of Cincinnati
are Richard M. Bishop, Miles Greenwood, Edward A.
Ferguson, William Hooper, and Philip Heidelbach."108
As previously noted, the Ohio legislation specified that the
Trustees for the railway would be appointed hy either the Superior
Court, or, in the event that there was no Superior Court, then by
the Common Pleas Court of the county in which the city authorizing
' ' : 109
the railroad to be constructed was situated. The Ohio legisla-
tion also specified that the Trustees could only be removed for

cause, thus in effect granting a lifetime tenure to the
110
Trusteeas,
This arrangement was not merely happenstance, but rather was
designed to create an independent board of Trustees, insulated at
least somewhat from political pressures. Perhaps the best source

of information as to what was intended and why is the author of the

bill itself, Edward A. Ferguson.



32

On April 18, 1877, Mr. Ferguson spoke to a meeting of

Cincinnati merchants, manufacturers, and capitalists, called

together to organize a common carrier company for the operation of
the railroad. Ferguson described at some length the heginnings of

the Cincinnati Southern Railway, and paid particular attention to

111
the makeup of the Trustees,

"What was this Ferguson Act? It was a very simple thing.
It was that the City of Cincinnati should raise the neces-
sary capital to build the road herself, How was it to be
done; what was the plan? When you start out to borrow
money you must have credit, you must have faith., If you
had gone into the markets and asked money with a Board of
Trustees subject to elections, subject to the changes
which come over every community engaged in a great under-
taking like this, we should have failed. The organization
of the Croton Board of Waterworks was changed three or
four times, although the Board was appointed by the
Governor. DeWitt Clinton was at one time thrown out of
the Canal Board, but the people took him up and put him
back. A delegation was elected from the City of New

York to the General Assembly to repeal Clinton's Law, and
filled up the 'damned dry ditch,' as they called it. I
knew the history of the public occurrences and saw the
necessity for a trust fund, the Trustees to be appointed
by the Court and to continue in office as long as they
faithfully discharged their duties, and until they
finished the road. This the Bill provided, and it also
provided that if any citizen and taxpayer had anything

to say against any Trustee, he might go to the City
Solicitor and make his complaint, and go to the Court and
have him removed, if his complaint was well grounded and
the Solicitor failed to make it., It was a constant
Board. It was appointed once for all time to do the
work."112

On November 27, 1878, Mr. Ferguson was called to testify
before the Commission on the Affairs of the Trustees of the
Cincinnati Southern Railway, the Management of Their Trust, and

the Disbursement of the Monies Entrusted to Their Care. As a part



of that testimony, the following exchange on the nature of the

Trustees took place.

"0, It has become a public question whether the Trustees
appointed by the Court, under the so-called 'Ferguson
Bill' hold office by vested tenure, that can not be
changed except by death, resignation, legal process, O
concurrent legislation in Ohio, Kentucky, and Tennessee.
Have you any opinion upon that? If so, state it, if you
feel free to do so. A. That is undoubtedly the case.

Tt was intended that the Trustees should hold an office
That could not he changed except by death, resignation,
etc. It was, undoubtedly, the understanding of the pur-
Shasers Oof the ten million bonds. It would be a hreach,
not only of contract, but of faith, to attempt any other
change than that which was contemplated by the original
Act. I might add that, in addition to this concurrence
of the Legislatures, 1Lt would be necessary to have the
concurrence of the City of Cincinnati, and each indivi-
dual bond-holder of the ten million of bonds. As long as
the city owns -the Southern Rallway some amount ~ say half
a million of dollars - of the first issue of bonds should
be kept outstanding, because under them, or with them
outstanding, the trust powers continue, and they become
a safe-guard to any hostile legislation against the
road."1l3 (Emphasis added.)

Ferguson clearly believed that the method of appointing
Trustees and their tenure of office was important in securing bond
purchases. In testimony before the Commission, he stated:

"What the City said when she went into the markets to
invite capitalists to take the ten millions of bonds,
was about this: We desire to make a loan of ten
millions. We have provided a Board of Trustees,
appointed by a court, irremovable except for cause, and
their successors to pe appointed in the same way. The
money that you lend will be placed in the hands of these
Trustees, to be expended by them for this purpose, and
until you are repaid you will hold the road and its net
income, and also have the pledge of faith of the City,
and a tax to be annually levied, sufficient with this
net income, to pay the interest and provide a sinking
fund for the ultimate payment of your money. Without
these provisions - (the project being novel,) the idea
of the City building and owning a road, being new — I do
not believe the honds could have been sold."ll4 (Emphasis
added.)




In his speech on April.1l8, 1877, Ferguson stated much the same

thing:
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"Tha Act said to the capitalists: 'When you loan your
money to the City of Cincinnati for the building of this
road, it is to be devoted to that one object, and cannot
be diverted. It is a trust fund to build the Southern
Railroad, and not connected with the general municipal
fund.' In other words, Cincinnati went to the capital-

ists of the world and said: 'We have constituted a Board

of Trustees. Primarily, they are your Trustees, because

you will lend them your money to build the road; they are

immovable except for proper cause, and for the money you
lend them they will pay you not to exceed 7.3 per cent,

interest.' Primarily this road belongs to the trust fund

and to the bondholders, and the solemn Acts of the State
of Ohio, of Kentucky and of Tennessee created a bond

be tween bondholder and yourselves which has been sanc-
tioned by the judicial determination of the courts of

all three states, and it will be sustained by the Supreme

Court of the United States if ever subject to the inves-
tigation of that tribunal. This fund is secured, and so
are you secured. _This is the way the problem has thus
far been solwved,"1ll5

It was into the control of the men éppointed in this manner,
that was placed "the greatest trust ever before committed to any

board in the state of Ohio, involving the disbursement of many

116
millions of public money!"

I¥. BUILDING THE ROAD

Before actual construction of the railroad could begin, a route

had to be surveyed and selected. The Board of Trustees of the
Cincinnati Southern Railway appointed Mr. W. A. Gunn as their chief

engineer in charge of surveys. Several years earlier, it had been

Gunn who did the surveying of the route considered by General
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Burnside as a military route during the Civil War. Gunn sur-

veved several alternate routes and presented his findings in March

of 1873 to the board of Trustees.

"On April 30, 1873, the route was definitely located on
the military suxvey, - from the Kentucky~-Tennessee state
line eight miles north to a point in central Kentucky
about one mile west of South Danville, - and provision-
ally continued down Emory River to White's Junction,
along Walden's Ridge to Boyce, from where Chattanocoga,
five miles distant, could be reached over the tracks of
the Western and Atlantic Railroad."1l1l8

Just as work on_the‘road was about to begin, the financial
crash of September, 1873 occurred. Hollander, in his oft-quoted
study on the Cincinnati Southern Railway, described the economic
situation thusly:

"The financial crash of September, 1873, and the pros-
tration which succeeded it, made practically impossible
the completion and disposition of so immense a work by
a single contract. Large numbers of railroad capital-
ists were ruined, and confidence in railrcad construc-
tion so shaken, as to necessitate the abandonment in
turn of the 'completing and leasing' project, and
return to the original plan of detailed construction
as the only possible method of procedure. In the
general despondency which followed the crisis, the
proposition of so continuing met with little favor.
The trustees were publicly advised to abandon the
entire work, and strong private influences were
brought to bear ugon the author of the plan to induce
him to drop it."119

The Trustees, however, were determined to push forward. It
was decided to begin with the construction of what would be the
longest tunnel on the line, a three fourths of a mile long passage-
way that was to be bored through King's Mountain. So determined

were the Trustees that even though no public funds were available
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for the purchase of the entrances of the tunnel, four of the

trustees secured $5,000 on their personal credit, and on December

120
12, 1873, the first contract for excavation was awarded.

For awhile, construction moved rapidly along. During February,
March and April of 1874, thirty contracts were awarded for the |
granding, tunneling and bridging of some 150 sections._121

It rapidly became apparent that the original $10 million bond
issue would be insufficient to fund complete construction of the
railroad. It was necessary for the Trustees to secure another $6
million authorizatién from the legislature of the state of Ohio and
still later to go back for a $2 million additional bond issue from
the General Assembly. While the additional financing was not
always easy to come by,122 it did enable construction on the rail-
road to proceed and on December 10, 1879, just north of Robbins,
Tennessee, workmen_spiked the last rail in place near the center of
tunnel No. 15.123

Cincinnati Southern has twenty—seven tunnels and 105 bridgés
including large spans over the Ohio, Kentucky, Cumberland, New and
Tennessee RiVers.l24 The High Bridge over the Kentucky River was
the first cantilever bridge on the American continent.125 The OChio
River Bridge at Cincinnati, with its 515-foot channel span, was the
longest truss span in the world.]i26 The spring of 1880 saw dgreat
rejoicing in Cincinnati over the completion of the road. Trainloads

of southern dignitaries were brought to Cincinnati, including the

mayors of Chattanooga, Atlanta, and Montgomery, and the governor
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of Tennessee. The hoopla culminated in a "grand banguet" on March

18, 1880. It was described as follows:

"The largest banguet ever spread in the United States,

up to that date, was given by the citizens of Cincinnati

at the Music Hall in commemoration of that event. Not

less than 1676 southern men, the leading merchants,

manufacturers, politicians, governors and other invited

guests sat down to this magnificent feast. The balconies

were occupied by the ladies and their escorts."127

The menu for the banquet is preserved in the records of the
Cincinnati Historical Society, as is a large poster print depicting
the event. One source describes the meal as follows:

"Porty banguet tables groaned with food. Silverware,

china and crystal gleamed along a quarter mile of table

tops. Hundreds of waiters circulated among the guests

serving green turtle soup, roast sirloin, wild mallard

duck, haunches of vennison and a variety of other game.

There were salads, jellies, sweets, and cake - and a

hundred gallons of ice cream.l128

Construction of the line really did not stop with its opening.
Over the years there have been numerous improvements and additions
to the line. When the road was initially built it had a five-foot
track gauge, that was a gauge used throughout the South. Even-
tually, however, it became necessary to standardize the gauge.
And after securing the necessary legislative authorization from

- 129 130 .

the states of Kentucky and Tennessee, the Trustees determined
to go forward with the gauge change. On Sunday, May 30, 1886, all
trains were taken off the line and the entire 338-mile route was
re~gauged to four feet, eight and one half inches, in one day. At
the same time mechanical crews changed the wheel-sets on the

rolling stock. Thirteen hours after the work began, having
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incurred expenses of $54,403.99, the railroad was again ready

for operation, now at a gauge that was standard throughout the

South and Noxrth.

From time to time, other imprbveménts and modifications have
been necessary. Terminal facilities have been built and rebuil£;132
The Cincinnati Southern Railway Trustees even had a role to play in
the construction of the Cincinnati Union 'I'erminal.133

In the early 1920's, fuﬁded by a total bond authorization of
$3.5 million, the Ohio River ﬁridge was rebuilt so that there was
both a double track system going across the fiver and a walkway
from Cincinnati to Ludlow, Kentucky.lB4 On Januvary 20, 1920, while
the road was under the control of the U. S. government, as were all
railrocads during World War I, a new bridge was opened over the
Tennessee River, after the old bridge had been condemped.135 In
1911 the High Bridge over the Kentucky'River was rebuilt by the
lessee company. The new structure was built thirty-~one feet above
the level of the old and constructed in such a way that traffic was
not stopped for a single daﬁ. Spanning 1,230 feet, the top rail of
the'High Bridge is more than 308 feet above the low water mark of
the Kentucky RiVer.l36

Over the years, the Cincinnati, New Orleans & Texas Pacific
Co., lessee of the railroad, has double-~tracked a substantial por-
tion of the road. Additionally, they have constructed hundreds of

' 137
miles of sidings, switches, and spur tracks.
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What were undoubtedly the most extensive improvements of the

line were undertaken at a much later date. In corder to compete

with other railroads, it became necessary for the line to be exten-
sivel& improved. Funded by a bond authorization of some §$35
million,138 the CNO&TP and its parent company, the Southern
Railxroad Company, undertock what was described as "one of £he most
ambitious railroad construction projects in this country in half a
century."l39'

Popularly called the rat hole division because of its numerous
narrow tunnels,14 the Cincinnati Southern Railway could not accom-
modate the huge freight éars'and high wide loads then being carried
on more modern lines.141

Construction upon thé six improvement projects funded under
the $35 million bond issue commenced in November of 1961. The work
enlarged or totally by-passed all of the tunnels reméining on the
line. Additionally, it straightened bad curves and reduced the
grade in difficult sections. The Southern Railway System is con-
vinced that today it has a line with "“elbow room for the futﬁre,"

142
and "room for the biggest cars and loads Southern can foresee."

X. THE RAILWAY UNDER LEASE

Section 9 of the 1869 Ohio enabling legislation authorized the
Trustees of the Cincinnati Southern Railway'to provide that as

portions of the railway were completed they could be leased to an
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operating railrocad company or companies. There was a good deal

of concern over how leasing of the railway or portions of it would

be accomplished, and as a result there was a whole series of sSepa-
rate legislative acts enacted before any lease was ever entered
into. On April 18, 1873, the General Assembly passed an act144
confirming the right of the Trustees to lease the railroad and
specifying some of the procedural safeguards that must be followed
in entering into such a lease. On February 24, 1876, the General
Assembly enacted a further lawl45 dealing with the lease of the
railroad by the Trustees. Thét act required that "before leasing
said road the trustees shall advertise for six months in the leading
newspapers of the United States for proposals for leasing said
road." And finally, on Apxril 24, 1877, an act146 was adopted
repealing procedures for lease specified in the 1876 act and la?ing
out new procedures for such a lease. This act iﬁcluded the require-
ment that the Trustees shall "advertise orice a week for eight weeks,
in at least two newspapers published in the general circulation in
each of the cities of Boston, New York, Philadelphia, Baltimore and
Cincinnati.”

On July 3, 1877, when the first portion of the railroad had
been completed, from Ludlow to Somerset, Kentucky, the Trustees
granted a determinable license to the Cincinnaﬁi Southern Railway
Co.147 . On December 8, 1877, that license was extended as far as

14
the Ohio River Bridge. .=  Rufus King was the original president of

the Cincinnati Southern Railway Co., owned by a group of Cincinnati
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investors. They organized under the terms of the Common Carriers

Act, drafted by Ferguson, and adopted by the iegislature on April

12, 1877.Lbo The investors apparently believed that they would be
able to lease the entire railrocad when it was compléted.. However,
the Trustees of the railroad refused to go along with that, and ag
a result there was a great deal of dissatisfaction among both the
Trustees and the Cincinnati Southern Railway Co.151 King resigned
as president and was replaced by Mr. W. H. Clement.ls2 Aithough
‘the;e was an effort to resolve dissatisfaction on both sides, it
did not succeed, and on September 9, 1878, the Trustees notified
the Cincinnati Southern Railway Co. of their intentions to terminate
the license.153

On May 21, 1879, a new license to operate the completed portion
of the railroad was granted to the Cincinnati Railroad Co.154 That
license was to remain in effect for a little over two years. |

Action had continued in the state legislature even during the
operation of portions of the road under a determinable liéense. On
April 18, 1878, the legislature enacted a law155 specifying that any
lease of the railroad must be approved by the Trustees of the |
Sinking Fund, the Sinkiﬁg Fund being an agency created to oversee
the repayment pf the entire bonded debt of the City of Cincinnati.
Three years later, on March 18, 1881, still another 1aw156 was
enacﬁed authorizing the Trustees of the Cincinnati Southern Railway

to lease or sell the railroad. The law required that the term of

the lease be not less than twenty-five years.



With the passage of the first passenger train over the full

336 miles of the track from Chattanooga to Cincinnati, on March 8,
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1880,*J' the Trustees of the Cincinnati Southern Railway were ready
to provide for a longer lease of the line. Operating under the act
of 1881, the Trustees sought bids for the lease, and on September
3, 1871, opened ten bids for lease.158 An examination of the bids
‘determined that Fred Wolffe & Associates had presented the best

bid, and the Trustees determined to come to terms with Wolffe's

159
group. Wolffe represented the British (Erlanger) interests that

- 160
also controlled the Alabama and Great Southern Railway. On

September 7, 1881, Wolffe's group incorporated as the Cincinnati,
New Orleans & Texas Pacific Railway, and notified the Trustees that
the rights won in the bid had been assigned to the CNO&TP. On
October 1ll, the Board of Trustees of the Cincinnati Southern Railwa
signed a twenty~five year lease with the CHO&TP.

The lease had the following general terms:

"The line from Cincinnati to Chattanooga at the following
variable rental:

"First period, five years until 1886 ¢ 800,000 per annum.
"Second period, five years until 1891 900,000 per annum.
"Third period, five years until 1896 1,000,000 per annum,
- "Fourth period, five years until 1901 1,090,000 per annum.,
"Fifth period, five years until 1906 1,250,000 per annum.
"The lessee COVehanted, among dther things, to pay the
taxes on the property; to purchase the rolling stock,

etc., acquired by the Trustees; to defend suits against
the Trustees on claims arising out of the operation of the

Y
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property; to pay a sufficient sum to keep up the organiza-
tion of the Trustees; to maintain its principal office at
Cincinnati; to assume certain contracts of the lessors; to
develop the traffic of the line, and not to discriminate

against the city of Cincinnati,"162 |

The owners of ﬁhe Alabama & Great Southern Railway Co. owned
rail lines connecting Chattanooga with New Orleans. Thus, with fhe
CNO&TP controlling the Cincinnati Southern Railway, they had a
direct route from Cincinnati to New Orleans which became popularly
called the "Queen and Crescent route."163

In 18920, the East Tennessee, Virginia & Georgia and R. & D.
Companies acquired control of the Alabama & Creat Southern Railway
Co. Along with that, they acquired the control of the Cincinnati,
New Orleans & Texas Pacific line.164 By 1892, the East Tennessee,
Virginia & Georgia Railroad was in the hands of a receiver. Shortly
thereafter, partly as a result of the receivership of the East
Tennessee line and partly as a result of a fraudulent over-issue of
stock by an officer of the CNO&TP, the CNO&TP found itself under a
receiver. The former president of the CNO&TP, Samuel M. Ferguson,
served as receiver under the federal District Court, from March 18,
1893 until Octobexr of 1899.

While the road was still under the receiver, a furious battle
for control of the CNO&TP took place. This battle was finally
settled just short of a court-ordered sale. Settlement involved
the creation of a new corporation, the Southwestern Construction Co.,

that was to be jointly owned in equal interests by the Cincinnati,
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Hamilton and Dayton Railroad (CH&D), and the Southern Railway

166
System.

1896 saw an attempt by representatives of the Southwestern
Construction Co. to purchase outright from the City of Cincinnati
the Cincinnati Southern Railway. The attempt to purchase failed by
a mere 338 votes when it was put to a vote of the citizens of the
City of Cincinnati.167

Once the attempt to purchase failed, there began discussion
of an extension of the existing lease. On March 8, 1889, the Ohio
General Assémbly had passed a lalwl68 to permit the extension of the
lease of the railroad. However, the lessee company declined to
consider an extension of the lease upon the terms of the act. No
action was ever taken under this act.169 Instead, on April 2, 1898,
another act170 authorizing the extension of the lease was passed and
its companion legislation permitting an extension of the time Ffor
-payment of the outstanding bonds was passed two days later.

Under these provisions a modified and extended lease was
entered into on June 7, 1902, following approval of the extension
by the wvoters of the City of Cincinnati.l71 The action extended the
lease for a period of sixty years from thé date of the expiration
of the original lease, until October 12, 1966.

The lease extension described the rental terms in the following
way:

"During the first period of twenty years of the said

extended term hereby granted the annual rental of
$1,050,000; during the second period of twenty years of



said extended term hereby granted the annual rental of
$1,100,000; during the third period of twenty years of
the said extended term hereby granted annual rental of
$1,200,000."172

The lease agreement was executed by the five Trustees of the
Cinecinnati Southern Railway, Charles P. Taft, president and on
behalf of the Trustees of the Sinking Fund of the City of Cincinnati,
and Samuel'Spencer, president and on behalf of the Cincinnati, New

173
Orleans & Texas Pacific Railway Co.

There were further adjustments to the lease in 1912, 1915,
1921, and 1923, each for the purpose of adjusting the rental to take
account of additional obligations incurred for improvement on the

) 174 .
rallroad.

On August 1, 1928, the second modification and extension agree-
ment became effective. This agreement provided for a ninety-nine
year lease extending from January 1, 1928 to December 31, 2026.

The second modification and extension was necessary because the

lessee desired to obtain an assurance of longer tenure in exchange

for its expenditure of $13,200,000 to double track a distance of
' 175

some seventy-seven miles of the railroad.

The lease also provided for more favorable rental terms to the
City than were called for under the existing lease:

"For the period January 1, 1928 to December 31, 1946, a

fixed annual rental of $1,250,000 plus the expense of the

trustees' organization, ($12,000); interest and sinking

fund payments on the City bonds heretofore established

for terminal improvements and betterments, as provided in

the then lease and as agreed to from time to time, and a

contingent rental equivalent to two per cent of the net

profits derived by the Lessee from the operation of the
leased property during such period;
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"The annual rental for the period January 1, 1947 to
December 31, 1966 is fixed at $1,350,000, plus the ex-
pense ©of the trustees' organization, plus the interest

and sinking  furd payment on the City bonds, as long as
any such bonds remain outstanding, that is until 1965,
and a contingent annual rental at the rate of three per
cent of net profits;

"For the 20-year period from January 1, 1967 to December

31, 1986, a fixed annual rental of $1,450,000 plus the

expense of trustees' organization, plus a contingent

annual rental at a rate of four per cent;

"For the'period from January 1, 1987 to December 31, 2006,

a fixed annual rental of $1,600,000 plus the expense of

trustees' organization and a contingent annual rental

with the rate increased to five per cent;

"For the period January 1, 2007 to December 31, 2026, a

fixed annual rental of $1,700,000 plus the expense of the

trustee's organization and a contingent annual rental at

the rate of six per cent."176

The lease served well for a time, but by 1960 it had become
apparent that new radical improvements were necessary if the
Cincinnati Southefﬁ Railway was to continue to be a major income-
producing asset of both the City of Cincinnati and the Southern
Railway System. The twisting, turning tracks and the narrow tunnels
had been fine for an earlier day, but they did not meet the needs of
modern rail transportation. Under the existing restrictions, it was
impossible for the Cincinnati Southern to transport either tri-level
automobile carriers, flatcars carrying truck trailers, or cars
carrying automobile frames in a vertical position. CNO&TP manage-
ment was of the opinion that:

"These categories of railroad business are so important

to the Cincinnati Southern and the CNO&TP that the

improvements to the railroad to accommodate this type
of business are essential to the continued existence of
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the Cincinnati Southern Railway as a profitable railroad
property. The CHO&TP management is also of the opinion
that the only reasonable method of financing these

inprovements—is—through—theissuance—of bonds—bytheCity

of Cincinnati, the principal of and interest on which

would be paid E{7%he CNO&TP by increasing the present

lease rentals.

CNO&TP was urging a bond issue of $35 million to finance thé-
necessary improvements in the loan. The City of Cincinnati, hesi-
tant about the necessity and size of the bond issue, authorized the
Wall Sﬁreet consulting engineering firm of Coverdale & Colpitts to
undertake a study to determine the need for these improvements and
the 1ike1y cost. That study concluded that the improvements were
necessary and that $35 miliion was not an unreasonable cost.l78
Council was convinced, and én November 15, 1961, they agreed to
issue the bonds.179

The Trustees of  the Cincinnati Southern Railway entered into a
supplemental agreement with the Cincinnati, New Orleans & Texas
Pacific Railway Co. on November 16, 196l. The supplemental agree-
ment required the CNO&TP to "pay the interest on and principal of
the bonds and notes in anticipation thereof, issuéd by the City of
Cincinnati for improvements as the same become due and payable."180
The supplemental agreement also required the CNO&TP to pay to the
City of Cincinnati an additionai contingent rental each year that
was to be based upon the income of the railroad.

In the end, the improvements cost only $29.5 miliion, but they

took eighteen months to construct. The improvements included the

replacement of the old King's Mountain tunnel with a deep cut some
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5,700 feet long with walls in some places as high as a fourteen-

story building. The curves were eliminated, tunnels by-passed, and

the road over the New River was relocated onto one of the highest
railrcocad bridges in America, 307-1/2 feet from the averagé'stream
bed to the top of the rail.181

The road continues today to be opérated under the lease of
1881 and the modifications and extensions of it. The next likely
modification of the lease may invelve the development of some
thirteen acres owned by the Cincinﬁati Southern Railway Trustees
immediately to the west-of the Charles P. Taft Riverfront Stadium
in Cincinnati. Over the lést several years, there has been a
series of informal discussiéns between representatives of the
Southern Railway Company, the Trustees and the City of Cincinnati
in regard to the possibility of Southern's entering into a separate
long=term ground rental agreement for that property, in order to
develop it commercially. Possible developments include a hotel and
restaurant complex-that would be tied into the recréational tourist

. 182
use of the existing riverfront development.

XI. BOND FINANCING OF THE RAILROAD

'E. A. Ferguson, the father of the Cincinnati Southern Railway,
not only conceived a method of circumventing the Ohio constitu-~

tional prohibition against municipal subscription to private
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corporations, but also settled upon a method of municipal financing

for the construction of the railway - municipal bonds. The bonds

would commit the.full faith and credit of the City of Cincinnati to
guaranteeing their repayment.

The 1869 legislation authorizing the construction of railréads
by cities with a population of more than 150,000 authorized the

expenditure of $10 million worth of bonds in the pursuit of such

183 :
construction. Ferguson, author of the legislation, disclaims

responsibility for the amount of the bond authorization contained
in the act.

"Of course when the bill was presented a blank was left
as to the amount to be appropriated. The blank was
filled with ten millions, not upon the idea that ten
millions would build the road, but that it was all that
should then be provided, for two reasons: First, it was
not good policy to so fix the sum that the people of
Kentucky and Tennessee, who would be largely benefited,
would feel that they should not contribute; for the
Bill, as drawn and passed, had a provision for donations.
Secondly, it would not do to appal the public with the
amount of money that would probably be necessary to
carry out so large a work as this must necessarily be.
These were considerations which influenced the friends
of the enterprise in filling the blank with $10,000,000.
- I nmyself had not given thought at that time as to how
much would be required. I subsequently thought it would
probably take about fifteen millions of dollars."184

R. M. Bishop, another of the original Trustees, had a different
view:

"Years later, Governor R. M. Bishop, who was in Columbus
at this time, testified hefore the investigating commis-
sion that he and Mr. Ferguson had a talk with Mr., Biggs,
member of the senate from Hamilton County, and in charge
of the bill, during which the question came up as to the
amount of bonds which should be authorized. 'We will
commence with ten millions,' said Mr. Ferguson; and that
was the amount named in the bill."185
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There is no evidence that Ferguson or any of the other

original Trustees believed that $10 million would construct the
entire 338-mile road from Cincinnati to Chattanooga. Evidently,

however, some citizens of Cincinnati, and the Cincinnati Enguirex,

believed.that $10 million would more than cover the cost of the

road. Boyden, writing in his book, The Beginnings of the Cincinnati

Southern Railway, states:

"About the only note of warning was sounded by 'E. K. W.'
in one of the papers. He said 'No reliable estimate' of
the cost of the road had been made, and added, "It will
be too late to draw back from this business after we have
once put it into the enormous sum of ten million.'

"The Enqguirer referring to this suggestion, said a few
days later:

"!The idea of spending ten millions of dollars even for
the long desired Southern Railroad will not, we believe,
and certainly should not, be entertained for a moment.

There is no doubt that a small fraction of the sum named
in the Ferguson bill will be sufficient for the purpose.

'rnl86
In any event there was great community support for the $10
million issue authorized in the Ferguson Act. As the act required,

the quesﬁion of permitting the $10 million worth of bonds to be
sold was put to a vote of the people. Historians unanimously report
a festive air surrounding the election held on June 26 of 1869,

"The day was made a holiday. Nine bands of music paraded

the street. The fire bells rang at six in the morning,

at noon, at three in the afternoon. Various wards

organized. A full vote was urged."1l87

The support the railroad and the bond issue that would build it

received among the electors of Cincinnati would make any politician
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envious. 15,423 electors voted in favor of the railroad,:and a mere
188

1,500 opposed it.

The authorization of the bonds was only the first step. Next,
they had to be sold,

Before the attempt could be made to sell the bonds, the
Trustees had to direct their attention to securing the necessary
legislation in Tennessee and Kentucky. Additicnally, authorization
had to be secured from Congress for a bridge over the Ohio River,
and extensive surveying for a route for the railway had to be com~
pleted. As a result, four years elapsed from the time of the
passage of the Ferguson Act until the first spade of earth was
turned in actual construction. The delay was costly.

"The results of this unexpected delay in commencing opera-

tions were most unfortunate. The negotiation of the

construction bonds was delayed from a period favorable

to financial operations to one highly unfavorable."183

Nevertheless, the Trustees made an attempt:

"In the early summer of 1872, [the trustees] offered for

sale the first lot of Southern Railway bonds. The issue

amounted to only $150,000. They bore seven percent inte-

rest and were taken by one of the Cincinnati banks."190

Mr. Hooper, another of the original Trustees, spent a half a
year, late fall of 1872 until May of 1873, in Europe. While there,
hé made efforts to dispose of some of the bonds among tﬁe capital-
ists of Europe. Records reveal extensive correspondence between
Hooper and the Trustees remaining in Cincinnati. The results were

191
nil. Hoopexr was unable to sell any bonds.
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Efforts next focused on disposing of bonds in the American

market, particularly among New York capitalists. The panic of 1873,
combined with the unﬁopular restriction requiring the sale of £he
bonds at par value, and continuing expressions of doubt as to the
validity of the Ferguson Act, despite the decision of Ohio courté,
continued to prevent the sale of the bonds. Not until Ma& of 1874
were another $1 million worth of bonds marketed in MNew York by the
American Exchange National Bank of New York.192 Finally, in May of
1875, the American Exchange Bank purchased the remainder of the
$10 million issue.193

It readily became apparent that the $10 million issue was
insufficient to construct the entire line. In 1876, the Trustees
feturned to the legislature in order to obtain further bonding

194

authorizations. The Cincinnati newspapers hotly disputed the

wisdom of any further funding. The Cincinnati Enqguirer did some-

thing of a flip~flop in its positions of seven years earlier. "We
have started to build the road, and have expended ten million

195
dollars. We must finish the job." The Cincinnati Commercial,

while criticizing some of the policies of the Trustees, sided with

the Enquirer. "Of course the people will vote the six milliOns.“196
The Times disagreed. It expressed fear that the City of

Cincinnati would run up "a debt of twenty, or more probably

197
twenty-five, millions." The Volkshlatt was more wvociferous:

"Following a will of the wisp, we have plunged deeper
into the wilderness, and are now forced to hear, instead
of the hoped for advantages and profitable outcome, a
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melancholy announcement that further sacrifices, a
further expenditure of money, a heavier load of
interest, and higher taxes have become necessary."l98

Proponents of the road had hoped to avoid a popular vote on
the issuance of further bonds. Strong pressure, howe#er, resulteq
in an amendment to the bill to "provide for the submission of the
question of allowing issue of the additional bonds to a vote of the
people."199 The controversy, however, did little more than reduce
the margin of approval for the bonds.

"This was the result: for the six mllllons 21,433;
against, 9,323; total vote 33,756.

"As compared with the vote of June 26, 1869, the total

vote went up from 16,935, being an increase of 13,811.

The vote for the road had increased from 15,435, being

an increase of 5,998; the vote against the road had in-

creased from 1,500, being an increase of 7,823. The vote

total was approximately a full one. A month later, at a

regular April election, the total vote was 35,353."200.

Popular belief was that this funding would provide for the
completion of the road. For a moment it looked like it would. The
sale of the bonds went qguickly. Bonds worth $3,200,000 were sold
requiring payment in gold at a six percent interest. The other

) 201
$29,800,000 bore a 7.3 percent interest, Unfortunately, expendi-
ture of the money proceeded at as rapid a pace as the sale of the
bonds.

By 1878, the Trustees were before the legislature again. They
only wanted $2 million this time, and they were sure it would
complete the road. But like the boy who cried wolf, it was tough

to convince the legislature, and even harder to convince the people

of Cinecinnati.
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The Volksblatt argued that: "The cup is full. The people of

Cincinnati_will not put up with any further extoxtion of this

202 :
sort.” The Enguirer, inspired by its opposition, answered:

"The old party of soreheads and chronic growlers are
working against the two million bill. They want all
steps in line of progress defeated.... The Southern
Railroad is a necessity to the city, and all men who have
the welfare of Cincinnati at heart will vote to give the
two million asked for."203

On April 18, the legislature did enact a law authorizing an

additional $2,million worth of bonds, providing that it would be

204 :
approved by the voters of Cincinnati. That election was held on

May 3, and resulted in the first and only rejection of the Cincinnati

Southern Railway by the voters of Cincinnati. Only 11,179 supported

205
the $2 million issue, while 11,349 opposed it.

Only twelve days later, on May 15, the Trustees of the Rallway

succeeded in securing a second $2 million loan authorization from

206
the General Assembly. Under the act:

"The Trustees were directed, upon the passage of the
measure, to invite proposals for the completion of the
railway and to conditionally accept the lowest and best
bid, provided that it did not in the aggregate exceed the
amount of bonds authorized by he act. After the bid so
accepted had been duly announced, the issue of the bonds
should be submitted to the vote of qualified electoxrs of
Cincinnati."207

On August 14, the election mandated under the act was held.
Returning to their old habits, the voters once again supported the
Southern Railway. A total of 16,244 voted in favor of the bond

. 208
issue, and 10,424 opposed it.



One million dollars worth of the issue was quickly sold at

seven percent interest, and the remaining $1 million went at six

: 209
percent in just a short while later,

These three bond issues: $10 million, $6 million, and $2
million, totalling $18 million, completed the necessary funding
for the construction of the main line. These issues, as well as
those which followed, were not revenue bonds but general obligation
bonds against which taxes were plédged.

"They [the bonds] were the obligations of the'city, the

interest and sinking fund being secured by a levy on the

grand duplicate of the city. The original issue was

also secured by a mortgage of the net income of the

railway.210

Almost $15 million worth of the railway construction bonds
were subsequently either refunded at a 3.5 or four percent interest
rate or exchanged for bonds bearing the reduced interest. These
later issues extended the payable date on some railway construction
bonds to as late as 1960.21l

By 1880, the Trustees were back before the General Assembly.
On April 9 of that year, the state leglslature authorized $300,000
worth of bonds to be used for the purchase of terminal facilities.212
Issued in seven installmeﬁts over a six-year period, $16,000 wbrth
of the bonds bore four percent interest, while $284,000 worth were
issued at 4.1 percent interest.213

On April 23, 1898, the Ohio legislature passed an act authoriz-

ing the extension of the existing lease between the Trustees and the

CNO&TP. That same act also authorized the issuance of $2,500,000
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worth of bonds for the construction of terminal facilities and

: - 214
permanent betterments.

The bonds were to be issued $500,000 at

a time, once a year. The lessee was required to agree to pay an
additional rent equal to the annual interest on the bonds at one
percent per annum foxr a sinking fund for the final redemption ofl
the bonds.
"The lessee so agreed and the bonds were issued at 3.5%
and with the proceeds the Northwestern Terminals at
Western Avenue and Bank Street, and the Central Terminals
on Front Street from Vine to Plum, occupying six blocks
of land, were provided and the viaduct to connect the
later with the main line at Eighth Street and McLean
Avenue constructed."21l5
The $2,500,000 thus provided proved insufficient to construct
the necessary terminals. Thus, on May 17, 1911, it was necessary
for the Ceneral Assembly of Ohio to pass yet another act, this time
authorizing $5b0,000 worth of bonds for the construction of termi-
nal facilities.Zl6 These bonds, sold over a pericd of six years,
brought varying rates of interest. The first $200,000 worth of the
bonds bore four percent interest, $100,000 went at 4.25 percent
interest, $100,000 at 4.5 percent, and the last $100,000 at five
percent interest.217
' Tt was now almost forty years since the Cincinnati Southern
Railway Ohio River bridge opened for business. To meet the increas-—
ing demands railroad traffic was placing on the bridge, the CNO&TP
determined that it would be necessary to rebuild the Ohic River
bridge.218 In order to do that, additional bonding became neces-

sary. On April 6, 1915, the Ohio legislature authorized $2,500,000
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: 2189
worth of bonds to be used in the reconstruction of the bridge.

The first $250,000 worth of the issue carried 4.25 percent interest,

and the remaining $2,250,000 went at five percent interest. As
in the past, initial estimates were inaccurate. Before the
‘rebuilding of the Ohio River bridge could be completed, it was |
necessary to return to the legislature again. On January 15, 1920,
the legislature authorized yet an additional $1,000,000 to Complete

221
the reconstruction of the Ohio River bridge. These bonds sold

at a five percent interest rate.222

On April ll, 1933, the General Assembly of Ohio authorized yet
another $2,000,000 worth of bonds to be used for the construction
and completion of terminal facilities and permanent betterments for
the line of railway of the Cincinnati Southern Railway.223 Under
this authorization, $400,000 worth of bonds were issued at 4.5
'percent interest;zz4

Thus it was that in the first forty-~five years of the life of
the Cincinnati Southern Railway, $23,200,000 worth of bonds for the
railroad and facilities adjacent to it were authorized by the state
legislature,.and issﬁed bf the board of Trustees of the Cincinnati
Southern Railway through the offices of the City of Cincinnati.

Other modernization and improvements in the road were neces-
sary, but they were accomplished by the lessee without additional

bonding. The massive reconstruction of the early 1960's was a

different story.

[ _2 2 0_.___...._._._.. [P .



In early 1961, the CNO&TP approached the Trustees of the
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Cincinnati Southern Railway regarding a major reconstruction of the

road that was necessary. There were alternative methods of funding
the neceséaryiconstruction. The cost estimate of the project, $§5
million, was far in excess of the initial cost of the construction
of the road itself.

"There are two methods by which the city of Cincinnati
could finance the proposed improvements to the Cincinnati
Southern Raillway without affecting its overall bond-
issuing authority. The first method would be through

the issuance of non-debt revenue bonds under Section 3

of Article XVIII of the Constitution. The second method
would be the issuance of general obligation revenue bonds
which would be outside debt limitations to the extent the
principal thereof and the interest thereon is paid by the
CNO&TP. The advantage of the first type of bond is that
it would be a limited obligation for which the full faith
and credit, including the taxing power, of the city would
not be pledged. The advantage of the second type of bond
is that, since the taxing power of the city is pledged,
the bonds could be sold at the lowest possible interest
rate."225

Ultimately, the City settled on general obligation bonds to
fund the modernization of the railroad. On November 30, 1962,
$12,250,000 worth of bonds were sold bearing three percent

226
interest. On November 1, 1963, $17,250,000 worth of bonds were

sold bhearing 3.25 percent interest.227 The final cost of the pro-
ject was significantly less than $35,000,000, Of the $29,500,000
worth of bonds issued, $1,168,142.91 proved to be in excess of the
amount needed for construc;ion. That money has been kept in a

Cincinnati Southern Railway reserve account, gaining interest, and

will be used "strictly for redemption purposes to call Cincinnati



Southern Railway improvement bonds after the first call of November
228
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..1,.1977." . Under the modification of the lease entered into in

1961, the CNO&TP assumed the responsibility for redeeming and
. 229
paying the interest on the bonds. This was in addition to their

base rent and contingent rental payments.

XII, INCOME FROM THE ROAD

While it was not always easy, Cincinnati did always manage to
raiée whatever money was necessary to constrﬁct the Cincinnati
Southern Railroad.

"Although there were times when Cincinnati had to turn

out its street lamps on moonlit nights in order to meet

interest payments, a reward was forthcoming, not only in

traffic supremacy, but also in returns on the actual
investment,"230 '

A total of $32,700,000 worth of bonds-has been sold since the
beginning of construction of the road. (This figure excludes
intereét that has been pai& on those bonds.) In exchange for that
dollar commitment, Cincinnati's businesses have benefitted from the
necessary rail connection to the South, and the City's coffers have
received a handsome return on their investment. The City has
received more ﬁhan $127,000,000231 worth of direct income through
either rent or contingent rent from the CNO&TP, and the two earlier
opefators of the railroad. This figure excludes more than $54

million paid by the CNO&TP to redeem and pay the interest on the

Southern Railway improvement bonds and the terminal and permanent
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betterment bonds. This represents a total income in excess of

Income of the Cincinnati Southern Railway, over and above the
cost of redeeming and servicing bonds, is so great that the Cityﬁ
has been able to use it for other necessary public works projecés.
Income from the Cincinnati Southern is now tied to redeeming and
servicing the bonds that have constructed Cincinnati's expressway
system. Since 1953, more than $29 million worth of income from
the Cincinnati Southern Railway has gone into the construction of
Cincinnati's expressway system. Only three times, in 1962, 1963
and 1964, was the income.from the railroad insufficient to meet the
needs of the expressway bonds.233 In those years, the $3,725,500
short~fall in meéting the needs of the expressway bonds had to be
made up, ultimately, by increasing the levy on the-proﬁerty owners
of Cincinnati.

In the single year of 1976, the Cincinnati Southern-Railway
produced an income to the City of Cincinnati of $4,073,385.34234
'On an initial investment of $18,000,000, this represents a rate of
return of more than twenty~two percent. Even considering the total
investment in terminals, btidges{ and improvements of $54,700,000,
more than half.of which is the 1960's line improvement, really
CNO&TP's expense, the rate of return is still a healthy 7.4 percent.

The Cincinnati Southern Rallway has proven to he the City's

greatest money maker., Its return on investment, dollar for dollar,

is unmatched.
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"Cincinnati's citizens may well be glad that voters in

1896 rejected the idea of selling the Cincinnati Southern.

The railroad that resulted from the city's far-seeing
--enterprise- almest-a-century -ago-has -already returned its . ...

cost several times over in cash rentals. It is and will

be the source of a large and steady income for the

city."235

With proper management, dedicated to the preservation of the

assets of the railway, the Cincinnati Southern Railway will con-

tinue to be a valuable Cincinnati property and a monument to the

perseverance of the citizens of Cincinnati.

OF COUNSEL:

Joseph R. Jordan
Timothy A. Fischer
Timothy M. Burke

4500 Carew Tower
Cincinnati, Ohio 45202

Robert E. Manley
Trial Attorney for PlgAntiff
4500 Carew Tower

Cincinnati, Ohio 45202
Telephone: (513) 721-5525

Thomas W. Baden

Attorney for Plaintiff

804. First Wational Bank Building
Hamilton, Ohio 45011
Telephone: (513) 868-2731




62

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Memorandum of Plaintiff
on the History of the Cincinnati Southern RailWay is being mailed
to all parties entitled to service under Rule 5, Ohioc Rules of

Civil Procedure, on the 29th day of July, 1977.

obert E. Manley ‘//’
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